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The Honorable John Tanner 
United Sums House of Representatives 
1226 Longwortb Hops0 off ice Building 
Washington, DC 20510 

RECEIVED 
NOV - I 2002 

RE: S 2869 and HR 4738 

Dear RCpro~.~~~tativc Tannfr 

Legislation has been proposed (S 2869 and H R  4738) that would allow winning b i d h  in thc FCC's 
Frequency Auction 35 to back out of their payment obligations b &e U.S. GovcmmcoL The FCC is also 
seeking cornmolts on a similar proposd it is conaidering. Eldorado snwngly opposes the Icgislstion and 
rhc FCC's proposed course of action. 

The liccnsw for which Auction 35 wjnuers mc byhg to avoid payment were swarded originally in 1996, 
as par( of the auction of C Block licenses (Auction 5). In the C Block auctioq NextWave bid up thc vduc 
of the liccascs and thm daclared bankrum. This effectively deswoyed the confidence of thc financial 
markets in the C block ~r a result of the changed emomic cnviromnsnr. soIvcnL rcsponnilc Auction 5 
wiunas mch ar Eldmdo w e  unable to obtain ncccssary financing to construct their networks. 
The FCC rhen offcred wi&g Auction 5 bidders dnee options: forfeit their down payments and r e h  
their licmscs, farfeir half of their down p n m u  aud r c m  half of th& licenses, or pay full price and 
keep their licenses. Eldondo and many 0 t h  amall businessca had M &ioe but to return lbeir Licenses 
a d  forfeit thcir down payments. In BO doing. rhcy were also precluded tbm reJrqurriy their surrendcred 
licenses for two years from the date of any re-auction of those lioenscs. 

In con- thc FCC has treated Auction 35 winners in an o w x w l u l ~ y  PM favarable mmcr.  The 
FCC has b d y  refunded 85% of the do% payments made by Auction 35 w h e n .  On cop of rhar, mc 
pcndmg Scnatc and J3ousc bills nnd the FCC's pmposal would alloar thc winning biddm of Auction 35 
(in thc lankwage of Sectinn 2 of tho Houc and Seoatc bills) fg bc %eo of all obliparions such Wmnmg 
biddcr would othcruriw haw with respect to such license, including the obliption ro pay thc full a m t  
of ita wirmmg bid". Thc FCC e m  asks in irs p10pOdal w b d m  Aucrion 35 Uirmers who ~cturu their 
licenses should be held to the sa1110 mndard as Auction 5 w h e n ;  i s .  pncluded h m  reacquiring heir 
surrsndcrcd licenses for two years from rhc datc of any rc-auction of those liccnscr. 
Eldorado and o l h a  Auetim 5 winners had no prim knowlcdgc of .NwrtWsve's banhqtoy p h  and its 
c&cn. In corm- rhe situation k i n g  the large wiirdess companies who wae Auotiw No. 35 winners 
and who now prc trying to avoid payment is the result of  their informed business dcciions. The FCC 
spccincally cautioned potential Aucdon No. 35 bidders &at on-going litigation could impede timely 
access to thc specmun and stated, with emphasis, thac 
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Potential bidders are solely rrsponribb fm irlmhfying arsociared nsh, and invtstigorlng m d  v d i u i i n g  
rhe degrrz to which ruch muliers may d e c l  ihmr ability to bid on or otherwire a c p v e  licenr- in 
AuctIon No. 35,’ 
II a private individual wcre to howingly buy land with a clouded title and then ncek to avoid the 
obligation whcn title litigation ensues and the mal cstatc marla saws, should rhe govemmenr cash hiin 
out? There is no diflermcc bctwccn that rlhuticm and the shution h t  the AUotion 35 participanrs have 
m a t e d  far tfrzmselves. 
Howcvcr, in the m n t  Congcss and the FCC h i d e  to conrinuc to accord preferetial treatment v) 

Auction 35 wimers. Auction 5 winner; should be treated at la& an well. First emd foremoaf less 
favorable treatment of thc Auction 5 w h e n  would mnuavae Ccmgcs6ional and FCC poYcy. The 
6quencics auctioned in Auation 35 w e  originally ~ e s e ~ d  ”small businesses. rural telcphonc 
companies s d  busmesscp owned by minoritlcs and women. . . .d Judging from the identity of the 
Auction 35 winners who are tmn€aolhg the p a w  avoidanoa e m ,  the definition of “small 
busmcsses, nnal telephone companies and businesses omed by minorities and women'. somehow got 
expanded on the way to rhe Amion. 

Granting chc Auction 35 Wiancrs bcnefiu not available to thc Auction 5 h m s  would d-e fume 
bidders’ inccntivos m comply with FCC ruler. It would also undemjnc the m t c e  ofthe PCC’s rustion 
procns. especially for small busin- who lack the clout to lobby theit way out of trouble when rnarkei 
conditions change. 
Thc Congrcss and lhe FCC should, at kurL hoe up to the fim ht, beGLuSc Of NeatWave’s auction 
schemes and S & ~ S  in the value of C block licenses. the entire C block a& proceca - both Auctions 5 
and 35 -has been a bunt. ’Ihhcrc w bc no legal or equitable justificalian for allowing Aucdon 35 vinncrs 
a money-back exit ham risky obligations rhey~owingly undertook whilc continuing to bold the funds of 
Auction 5 participants. While part of the r c r d y  is financial. tho FCC phould also seek mmment on how 
to provide Auction 5 winum a mechanism IO recoup the busincw oppOmmihts lost in the wreckage of 
tho C block auction. 
Eldmdo respectfully urges you to oppoac the pending legislation and to encourage the FCC to make no 
special cxccptiom for Auction 35 pmiicipants unless Auction 5 winners arc provided relief. Ncilher the 
US Congcss n w  thc FCC should fhnse  it0 coursa solely fm thc b w f i t  o€ A d o n  35 -as. while 
giving no con8idcntion to the fafieired deposits and significanr opportunity c05k of Auction 5 w h a s .  

Sincdy, 

Step& M. Robmu 
Managing Director 
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